MANDAN PLANNING AND ZONING COMMISSION
MANDAN CITY HALL BUILDING
July 28, 2014
The Planning and Zoning Commission of Mandan duly met in session in the meeting room of the Mandan City Hall Building on July 28, 2014 at 5:15 p.m. CDT.
Commissioners Present:  Zachmeier, Fleischer, Hilfer, Kelly, Klein, Knoll, Van Beek, Leingang, Laber, Mehlhoff, Liepitz, Robinson
Commissioners Absent:  
Commissioner Knoll motions to approve the June 23, 2014 minutes. Commissioner Mehlhoff seconds.  Upon vote, the motion receives unanimous approval of the Board.
New Business
1. A request from Steve and Robin Gates for a 10’ setback variance. The setback variance is for Lot 17, Block 2, Lakewood Harbor 3rd Addition. Located at 4116 Shorefront Place SE.
Bob Decker, Planner, describes and identifies the area. The lot sits in a cul de sac and is oddly shaped. The back of the lot runs along a water channel and drops off quite a bit. The lots were elevated to get them out of the flood plain. The configuration of the house does not fit on the irregular lot. The north front corner of the house would encroach into the setback. They are requesting that the house be allowed to move forward to avoid the drop off in the back. 
Steve Gates, Property Owner, “The picture that’s currently on here shows the garage portion that’s going to hit the north corner of the pin or the 25’ foot setback. What we did to try to gain a little more room is we flipped our house plan and put the garage on the south side. So, we were able to move it up a little further more, but it still puts us off the back end of that south ….falls off of that lot. We did haul some fill in because we knew maybe this was going to happen, weren’t quite sure, but the neighbor’s lot sits quite a bit higher so we brought some fill in to not get his runoff we brought the fill in but when we ended up with our house plan we ran into this issue. So, we flip-flopped the garage and tried to make it work. We did other things. We went back to the architect to try and redesign our house to try and get it to fit, but we’re doing slab on grade. The original house plan was to be a two story because we ran into this issue. We changed that and now will do a slab on grade. So, we’ve tried to do everything we could. The way the house sits to go into the setback we’re asking for it’s just that one corner. The south side of the house with the setback is quite a ways back yet, so it’s just going to be that corner.”

Commissioner Leingang asks how far into the setback is needed. Steve says they are asking for 10 feet. He says the neighbor to the north has a garage on that side and their front door sits to the east so it would not block any view. The neighbor’s only windows on that side are in the front which is his office. The majority of the view is in the back towards the water. He spoke with his neighbor and did not see any problems. 
Bob states there are no easements in the setback outside of the standard easement there. The house to the south sits forward more because it is on the straight part of the cul de sac. The house to the north is set farther back and is on the bulb. 
Commissioner Zachmeier states that city ordinance says variances can be permitted due to extraordinary hardship. He asks what the extraordinary hardship is. Robin Gates says they were quoted $20,000 to bring in enough fill dirt and that $20,000 could prevent them from building.  Commissioner Zachmeier asks how much for the construction project. Steve Gates says close to $450,000 maybe $500,000. He says they have done everything they have possibly can to move things around and change plans. The house itself will be 2400 or 2500 square feet. He says the apron that belongs to the house on the north side is on his property. That is another reason why the driveway plans were changed. The only other option would be to build a walk-out and they do not want one because of the water. 
Commissioner Fleischer asks if his driveway will be on the south end. Steve says it won’t go directly next to the neighbor’s property to the south. He points out an area on a picture. The driveway will sit 18 feet from the south property line. The house will face northwest. 
Commissioner Laber thinks the hardship in this case is the fact that this particular lot was platted irregular. If they were forced to do a walk-out, there could be issues if it floods. She thinks it would be a good compromise if they are doing slab on grade. Commissioner Zachmeier asks if the design of the house can be changed to fit the lot. Commissioner Laber thinks it is an oddly configured lot and they would then have to go higher, which would affect the view. Steve says they were planning on a higher garage for a camper, but scrapped that because it would ruin views. They also eliminated the two stories and went down in square footage. Commissioner Zachmeier thinks it still could be designed to fit. It is not yet built. Robin says the cul de sac bulb will always push the house way back. They have been working on the design of the house for a year. It has been sent back several times and redesigned. 
Commissioner Leingang doesn’t think the variance will create any problems. 
Commissioner Leingang motions to approve the 10’ setback variance. Commissioner Klein seconds.  Upon vote, the motion is approved with the following vote: Zachmeier-nay, Fleischer-yeah, Hilfer-yeah, Kelly-yeah, Klein-yeah, Knoll-yeah, Van Beek-yeah, Leingang-yeah, Laber-yeah, Mehlhoff-yeah, Liepitz-yeah, Robinson-yeah.  
2. A request from Mathew Reichert, Gagnon West, LLC to vacate a 40’ portion of 8th Avenue NE from 16th Street to the I-94 right of way, lying in the SW ¼ of Section 23, Township 139N, Range 81W.

Bob Decker, Planner, describes and identifies the area. This is an older commercial and industrial subdivision that abuts a section line. When they created the subdivision they put a right-of-way along the section line. This piece of the right-of-way abuts the I94 right-of-way. This area does not go anywhere. It was normal procedure to create a right-of-way when the subdivision was created. It is an open area that has never been used or paved. There are no utilities in there. 
Commissioner Leingang asks if that will ever be needed to access the interstate. Bob says the on and off ramps are close by and they would never build another one so close. 
Commissioner Mehlhoff wants to know if that piece might be useful in the future for stormwater management. Bob says any development in the future would have to provide a stormwater management plan on that project site. Runoff to the I94 right-of-way would be managed through the new development site.  President Robinson asks what the current runoff route is. Bob says the area is quite flat. The street is the drainage running to the east. 
Commissioner Laber has a hard time giving away right-of-way. She needs a really good reason to give it up. Bob says if the city kept the right-of-way then the city would have to maintain it. It would not make sense to have to maintain the property if it is of no value to the city. 
Bob says the vacated right-of-way would all go to Lot 10 because it sits on a section line. It is a half right-of-way because the other half has not been platted. 
Commissioner Mehlhoff motions to approve the right-of-way vacation. Commissioner Liepitz seconds. Upon vote, the motion receives unanimous approval of the Board.

3. A request from Kris Lengenfelder, Modern Machine Works, Inc., Don McGuire and John Shultz for a change of zoning. The request is to change various lots from R7 (Single-Family Residential) to R3.2 (Two-Family Residential), RM (Multi-Family Residential) and CB (Heavy Commercial). Said property is located in Big Sky Estates 3rd, 4th and 5th in Section 16, Township 139N, Range 81W.
Bob Decker, Planner, describes and identifies the area. This is a revised request from one that was recently denied. It has been modified and includes another property owner with two lots. They are the developers of the hotel currently being built. This request is for two-family next to the single-family currently there. The single-family currently there is actually in a two-family residential zone. The request also calls for multi-family and commercial to the south.

Kris Lengenfelder, developer, “We were here before and tried to get some heavy use and some of the commissioners had suggested we lighten it up. I think it was even made for twin homes. So, we went ahead and zoned that up against the current neighbors there with twin homes and they’re twin homes right now. I think it’s a reasonable approach. Transitional zoning we got the commercial up against commercial and the apartments up against commercial. The transitional zoning is pretty reasonable. And as far away from the existing home owners as possible.”
A commissioner asks where Morton Lane is. Morton Lane was replaced by Jude Lane. Kris says the previous developer named it Jude Lane because St. Jude was the saint of lost causes. 
Kris, “We’ve tried to be accommodating. I think I have said before we went for that zoning before because of financial reasons. Trying to keep it as heavy as possible. This is difficult to do. I think if people start saying we can’t have any apartments in that neighborhood or any commercial that means to me as a developer that they don’t want me to develop it. They want prairie in their backyard. That’s fine for an opinion, but I don’t think that’s the best thing for Mandan. I’ve given up a lot of security in this development to try to be a good neighbor.”
Commissioner Leingang says he drove through there and this property is low enough that the homes on top still have a good view. He doesn’t think anything behind the hotel will be higher. The city may come in one day and say enough is enough and black top all of that. Somebody is going to have to pay for those roads. 
Commissioner Laber asks Kris if he could live with a height restriction. He thinks the apartments may be two stories. He would be fine with 30’.
Erin Schwinkendorf has a lot near the requested two-family residential, “My concern is about safety. I have a small child. We would like to build at some point in time. Are we guaranteed that these are going to be just twin homes or am I under the understanding that there’s an option to possibly put commercial development.”
A commissioner tells Erin they would have to come in for a rezoning and she would be notified again. 
Bob says where there is the requested CB Restricted the restrictions would carry over from the hotel property. The intent was to carry the CB Restricted over to Jude Lane. 
Ramona Bernard, 3013 Hillside, “One of these zonings directly affects me. I am looking at the city code of the R3.2 residential district and it says on there that educational groups, churches, utilities, service groups, public recreation groups, health medical groups, bed and breakfast and manufactured homes can also be built on that. I’ve been here several times opposing Mr. Lengenfelder’s zone change because he admitted at one point he made a bad investment. As resident’s up there, we are supposed to pay and sacrifice what we have put all our money in for so he can recap his money up there. It’s not right. Although Mr. Lengenfelder at this time says it’s going to be duplexes, what does that do to our property values up there? What is that going to do to my home value if I have a three story apartment building in literally my backyard? My retaining wall sits right here. That property starts right here. I will be sitting in my backyard mowing my lawn. I could feasibly be mowing my lawn against a church.”
Commissioner Leingang asks if she is talking about if it is zoned 3.2. She says yes. He says they are going to restrict it to where it is duplexes only. 

Ramona, “Here’s my other question. If I’m understanding this right, a duplex you can rent out, you don’t know what kind of renters you’re getting, etc. etc.”
Commissioner Leingang says you could get the same thing with a house. She would much rather see a twin home because people own them. Ramona knew they would eventually have somebody in their backyard, but she is not fine with a three story, fifty foot apartment building. Commissioner Leingang thinks a duplex would be the same as a twin home. Even if twin homes/duplexes were rented, the owner would do background checks and would try to protect their investment as well. 
Commissioner Leingang motions to have the restrictions for CB as listed, RM limited to 30’ elevation and R3.2 restricted to duplexes, twin homes or single family. Commissioner Fleischer seconds. 
Jim Jeromchek, “I’m here with my wife, Nita, we live at 3008 Hillside Road, and we own the lot next to us. We built the home about six years ago up there. I’m actually a real estate agent and I’ve sold five homes in that area and three other lots. The whole time we were building our properties, it was zoned residential. My biggest opposition is with the residential multi-family and commercial. Right now those apartment buildings to the east and I don’t know who has all driven up there, there’s a road exit or egress road going to the west emptying out into the streets we just feel with the multi-family you can put quite a few units in that multi-family that they’re trying to rezone and commercial high traffic going through there. Safety is a big factor. We have many families here that have small children. I’m going to give you guys a petition that we have a 100% of the surrounding affected property owners sign. Traffic is a big issue. Another reason why we strongly oppose the rezoning is property values. I’m a real estate agent like I said I’ve been doing this for twenty years full time. I show a lot of homes I know a lot of people how they react when it’s next to a high density property like apartment buildings and commercial. Traffic flow is much stronger. I would say these homes that are up there are worth up to $300,000 to $500,000. They’re beautiful properties. I would say that we would probably have a reduction in values in that area 15, 20, 25%. It depends on the type of properties that are put there. That could be $50,000 to $100,000 difference in values of the properties and that’s realistic. I understand why they want to have it rezoned. Commercial properties more per square footage than residential property and multi-family brings more per square foot than regular residential property. Why should we have to have reduced value in our property because of that and I understand why their doing it. They are upstanding people but we’re paying for it we’re directly going to pay for it and it’s going to be a reality. Another reason why we think you guys should oppose it is it was residential and you’re encroaching on the residential area which I think could still be a very viable residential area in a nice area. Sure it takes some money. Other developers do it. It’s not impossible. Another reason is look at the people here opposing it. You have 100% of the affected property owners in the area adjacent to the zoning change and within a block or two. They’re here. They signed a petition. Most of them are here to express their concern. That’s why we have public hearings. I think you should listen to it.”

Commissioner Laber asks him if having a finished complex with storm sewer and paved road could have an appeal to a buyer. She doesn’t think he can give an actual value because once the development is complete it could have a null effect or it could add value. Depending on what went in there. For example, the YMCA and daycare could go in there and the neighborhood would be incredibly popular. Jim believes he is being fair and the adverse effect of commercial and multi-family would impact their values tremendously. They do expect the roads to be put in some time. He believes it could be a very nice residential development. Other developers do it. He knows how buyers feel about traffic and higher density. He owns other property and apartments in Mandan and feels apartments should be in multi-family, commercial in commercial, etc. Commissioner Leingang asks him if he thinks somebody is going to buy a duplex or a single-family next to that hotel. Jim says the hotel is further to the south and the density and traffic going through the development will have a negative impact. 
Commissioner Laber asks what the square footage of the 5 RM lots is. Kris says they are on a third of an acre each.  She asks him how much density he is looking for. He says as much as can be put on there. He wanted to get the best zoning he could get and spend the winter making the numbers work. He is the fourth developer who has come in and tried to develop. The numbers don’t look good even with this. Commissioner Knoll asks if the 3 Commercial lots are for resale. He says the initial plan is to sell it. Bob says restrictions can be tailored to each zoning. Kris says he is the fourth developer that has tried. He put in a pond that the neighbors don’t know about. All their stormwater goes into that pond. The other option was for the hotel property owners to sue the surrounding properties for watershed issues. He just put a pond in. He only carries 1/3 of the watershed area. 
Commissioner Fleischer says there doesn’t seem to be any issue with the R3.2 zoning request because the lots next to it are already R3.2.
Ryan Deichert, 3005 Hillside Road, “Even though the ones beside it are already R3.2 it is doubling the traffic. My main concern would be traffic numbers. Changing it R3.2 regardless of what’s next door is doubling the traffic on either Hillside Road or Jude Lane. Now with the RM it could more than double it could be up to six times as much. With the CB it would be hard to tell what kind of traffic numbers. The CB zoned land that’s to the east of this mainly accesses onto Sunset Drive or onto 27th Street. Both of those right of ways for 27th Street and Sunset Drive were eighty feet. Jude Lane where it comes into 27th Street is only 66’ wide. Hillside Road is only 66’ wide. So I think there is an infrastructure problem where there’s a bottleneck. It’s not just the problem of what zoning next door but the traffic flow. At the last meeting I read through the minutes, I was unable to attend unfortunately, but there was talk about and this comes straight off of the traffic volume would have to be evaluated. We haven’t talked about traffic volume and at that meeting and up to this point we hadn’t talked about the right-of-way easements, so there could be some bottlenecking problems with traffic as it flows. So, I think the plan is incomplete or the traffic numbers need to be looked at a lot closer. Maybe a study done.”

Commissioner Fleischer says there is a lot next to him zoned R3.2. He asks Ryan how the traffic was doubled if the original zoning on his lot was R3.2. Mayor Van Beek doesn’t think Ryan understood that some of those lots were already zoned R3.2, but had a single-family residence built on them. So, adding additional R3.2 would not increase traffic more than originally planned. Ryan says the right-of-ways need to be considered and looked into. 
Justin Froseth, City Engineer, shows the current zoning on the overhead screen. 
Chris Beach, 3000 Hillside Road, “I would be happy to rezone my lot back to R7. I don’t know how this mess got started. I don’t want to deal with this anymore. Somebody approved the zoning out there and frankly forget what ours are at. If you want, I’m sure we would all probably do that. I’m not going to speak for everybody. If that would make this go away, I’d be in the office tomorrow to sign the paperwork on it. This is a neighborhood. I brought this up the last time I was in here. I studied the zoning map for the city of Mandan. Try and find another area where there are the proposed changes here. Where there are that many proposed changes from zone to zone to zone within that small of an area. I know there’s pockets where there is one or two lots here or there, but I challenge the commission, look at that zoning map and see if there’s another neighborhood that is cut up this way. I would also like to ask the question of the commission that we have not addressed. We’ve skirted around the issue of why we’re even here. It comes down to finance. Is it within the best interest of the city to forego a plan of an original zoning change just because of a financial issue? We can argue about the road all we want. Each one of us that own a lot back in that neighborhood right now are going to pay the same amount for frontage. We’re not going to do just one road, but I hope to god we’re not going to do just one road back there. It should all be done at the same time which means we should all share the cost. We bought our homes expecting that. So, I would just like to make that comment. I come from a planning commission standpoint, if you come in and just want to change this for the developer’s convenience. I just cannot believe that we would consider that. The other part of this and one of the previous speakers mentioned this. The traffic. Do we really want commercial coming up the backside of 27th and down Jude Lane. I hope that all of you commissioners were up there and drove through that area now. Do we really want traffic coming up the hill and back down to a commercial spot? Do we really want that back in a residential area? Even if it’s duplexes? Do we want commercial in that area? The other point I’d like to make. We talked about restrictions. You brought up the point about restrictions. As a planning commission, as a code enforcement officer, as a city, do we want restrictions on the zoning that we have across the city? Now you’ve got a piecemeal network of zoning changes across the city and somebody has to maintain consistency and enforce those changes as they get made. Let’s say f fire comes through and happens. Somebody has to come back in and rebuild and make sure that still conforms to those restrictions. Do we really want to encumber the city with that extra work? May main point here and as I stated earlier, there’s a plan for this neighborhood. Was zoned R7 for single-family. The only reason we’re here right now is from a financial standpoint. Is that really another reason to disrupt a neighborhood? Look at the zoning map. Try and find another neighborhood where you’re taking a development like this and chopping it up into these different zones.”

A resident who is a realtor says she has shown clients the area and they say it is a beautiful area, but they aren’t interested because there are no roads. She is ok with the R3.2 and thinks the development should be finished before expanding it. 
Don McGuire, “I purchased the two lots right there and there and we have an option, me and John Schultz have an option on the commercial lot right to the north of that. We’ve been hearing quite a bit about the R3.2. Commercial has kind of been touched on just briefly. One of the concerns I have is the traffic flow. Let’s go back down to the commercial there, right there. Everybody’s been up there and drove around up there. That’s some tough terrain on that corner lot there and that’s basically why we did pick it up. There’s about a thirty-five foot drop from that point where his finger is down to the lower level and it can be balanced out a little bit. What our thoughts are right there is there will be a lower level where the hand is right there, with the parking lot right there. That will go towards 27th Street. Then off to the left will be the second story on that property and that will be a parking lot out there. You see that white are there? That will be a parking lot there. The adjoining property to the north there more than likely that will get annexed into or not annexed but will become all one piece of property there, so that building there again more than likely will have a second floor that drops into that south parking lot. That other side will be a lower level that will drop into the other parking lot in there on the other side, so these are both two stories. Walk out on one side. Walk out up on the second story on the other side. There’s a possibility and we don’t know but it’s going to be tough. But, there’s a possibility right to the north of the commercial building that’s in Missouri Valley Addition. Go down there. Right on the building that’s in Missouri Valley Addition. Right to the north there. Right further south there. Right there. There’s a possibility that there might be an access that goes down a road that goes from the upper level down to the lower level and then they can use that coming out on 27th Street. So, I think that traffic flow may be commercially could possibly be eliminated by trekking it back or to 27th Street. I can’t say for sure or anything else like that, but I think a lot of people that will kind of go to a commercial district will come off interchange or come on your easiest access. Which would be over by the school. Also, I wanted to point out Chris kind of, Chris kind of alluded to this, but basically our stormwater pretty much from those whole two lots. The south two lots there. Those two lots. Our stormwater goes down over the Missouri Valley Addition. We as Missouri Valley Addition are picking up that stormwater. Any questions for me?”

Don also says his lots are intended for dental/medical facilities, daycares and similar type uses. They would welcome the same restrictions as the Missouri Valley Addition. 
Doretta Boruemann, 3017 Hillside Road NW, “He alluded to the fact that traffic may not come up on our hill. You have a middle school down there. Have you guys been there when the school starts and ends? The traffic is a nightmare. If you don’t get out twenty minutes early, you’re going to be late. I’ve been two cars behind in an ice accident. So, there again you’re looking at more traffic issues.”
Another resident adds that when apartment units are added that will create a traffic nightmare and is concerned for the safety of the school kids. Commissioner Laber asks him if middle density multi-family in there would work versus a high density. He does not think it would work. 

Commissioner Liepitz asks Bob to explain the infrastructure in that area. Bob says the 66’ right-of-way widths are quite adequate. He thinks the access into the area is going to be Jude Lane and not by the people’s houses. 
Erin Schwinkendorf, 504 15th Street NE, “To touch on your road issue. We all live in North Dakota. About 70% of the year there is snow and we do have the possibility of ice. We may not get traffic going up Hillside Road. But knowing how quickly roads get plowed, what roads are going to get plowed first. Probably the Old Red Trail road. So, we will have down traffic coming down icy roads and if there are snow impacted roads. They will be going down the 31st Street down Hillside Road to get to their house versus out the Jude Lane. Because there is a big hill. Again I’d like to point out that you guys there is a plan for an elementary school. I don’t know where exactly it’s going. It’s currently being built and that’s a huge draw for residential as well you have an elementary school or a middle school, which is also a huge draw for residential and you have the Tesoro plant and I believe the Tesoro between where Wal-Mart lies and between the Tesoro plant there is a large amount of commercial land that I think is zoned for that. My question is how is Mandan going to draw people off of Sunset off the Tesoro exit by the Tesoro plant to get people to the commercial property over there. If you infiltrate, where there is residential area, how are you going to draw more people to get down to the commercial area that you guys are trying to build? Like I said. With the residential people…I did have my small child and we are a very young family and we have a lot that is quite close to the commercial. From what I understand, there is no guarantee of what they are going to build there. Am I going to have to wait ten years to find out what they are going to build there and find out that my property value is going to go down?” 
Commissioner Leingang motions to approve the zone change with the following restrictions: RM limited to 30’ elevation and R3.2 restricted to duplexes, twin homes or single family  Commissioner Fleischer seconds. The motion passes with the following vote: Zachmeier-aye, Fleischer-aye, Hilfer-nay, Kelly-aye, Klein-nay, Knoll-aye, Van Beek-aye, Leingang-aye, Laber-nay, Mehlhoff-nay, Liepitz-aye, Robinson-aye. 
OTHER BUSINESS
1. Fees. Bob is updating fees. They have not been raised in a few years. He is bringing them more in line to reflect the county’s fees. 
2. Landscaping. Bob drafted standards for landscaping on any newly developed lot.  
3. Stormwater Management. Bob is review requirements to update the code.
4. Municode update. Bob should have an update soon on the first draft of the code.
The meeting adjourns at 6:57 p.m.
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