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 The Mandan City Commission met in regular session at 5:30 p.m. on July 20,
2010 in the Ed “Bosh” Froehlich Room at City Hall.  Commissioners present were
Helbling, Tibke, Rohr, Frank, and Jackson.  Department Heads present were City
Administrator Neubauer, Police Chief Bullinger, Fire Chief Nardello, Business
Development Director Huber, Engineering Project Manager Bechtel, and City Assessor
Barta. Absent:  City Attorney Brown, Director of Public Works Wright and Finance
Director Welch.

MINUTES: Consider approval of the minutes for July 6, 2010 meeting of the Board of
City Commissioners. Commissioner Tibke moved to approve the minutes as presented.
Commissioner Frank seconded the motion.  The motion received unanimous approval of
the members present.

PUBLIC HEARING:

BIDS:

CONSENT AGENDA:
1.          Consider for approval the application for a beer garden and street dance.  The
Board approved of the application for a beer garden and street dance.
2.          Consider appointment of Commissioner Rohr to the Mandan Parking Authority.
The Board approved of the appointment of Commissioner Rohr to the Mandan Parking
Authority.
3.          Consider approval of monthly bills. The Board approved of the monthly bills.
4.          Consider approval of abatement for Terry Buchholtz – re-assessment. – See
below.
5.          Consider approval of Twin City Estates 2nd Addition final plat. The Board
approved of the Twin City Estates 2nd Addition final plat.

Commissioner Tibke moved to approve the Consent Agenda 1, 2, 3, and 5 as presented.
Commissioner Rohr seconded the motion.  The motion received unanimous approval of
the members present.

Item No. 4: Commissioner Frank requested this item be removed for discussion:
Consider approval of abatement for Terry Buchholtz – re-assessment. Commissioner
Frank asked City Assessor Barta a question regarding the reassessment of the 2008 and
2009 taxes. Her question was concerning the timeliness of the re-assessment and how far
back you can go to request re-assessments?   City Assessor Barta replied that you can go
back two years.  On November 1st of this year, you can go back to 2008.  This request
was one where the property owner was concerned about the value being too high and
after examining the property, he determined that the structure does need a lot of work
done to it. So it was determined that the value should be less.  It was run through the
whole system.  Commissioner Frank inquired about the 2008/2009 re-assessment if the
amount was allocated towards the land increase but the value of the property decreased
from year to year?  Barta explained that the land value for 2008 was $11,500 to $11,800,
which was an across the board increase, but the value of the home went down.
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Commissioner Frank moved to approve the Terry Buchholtz re-assessment abatement.
Commissioner Rohr seconded the motion.  The motion received unanimous approval of
the members present.

OLD BUSINESS:
1.         Consider agreement between Captain Freddy’s and City of Mandan.
Commissioner Jackson reported that they have not been able to reach an agreement. Last
Friday, July 16th, he received an email from counsel for Captain Freddy’s and at that time
it was his impression that no agreement could potentially be reached. He stated that none
of the homeowners that were originally a part of this matter have appeared.  He has
attempted to contact them via telephone; however, they have not returned the calls.  The
Police Department reported that there have been 11 complaints on 3 different nights this
summer (2010) in comparison to the 67 complaints received last year.  Captain Freddy’s
has done significant work to mitigate the issues and the homeowners are out of the
discussion at this point.  Commissioner Jackson stated he is unsure what to recommend at
this point in time.  The question is what to do when this happens again?  We do have a
cabaret ordinance currently in effect and potentially the cabaret ordinance could affect
Captain Freddy’s and all other bar owners in the future. The way this reads it does not
allow a performance outdoors unless there is a license issued. But it hasn’t been enforced
in several years.  Commissioner Jackson recommended amending the cabaret license to
make sure that any further entertainment of any kind is covered, outdoor or indoor, so the
Board of City Commissioners has control of those performances including any outdoor
performances.

This has been discussed with City Attorney Brown but there has been no resolution yet.

Mayor Helbling inquired as to the complaints that were received, as to what the outcomes
were.  On May 29th, it was at 58 decibels (within parameters of previous agreements),
and on the 30th it was 60. On the 3rd and 25th there were no readings taken.  On the 25th

there was a complaint of noise suspected coming from the Oar but it was not, so no
reading was taken. Of the two readings, they were both within acceptable decibel reading
levels.

Commissioner Rohr stated that he and Commissioner Frank have taken steps to bring
themselves current with this matter since they are new to this Board.  Commissioner Rohr
stated he visited Captain Freddy’s on a Saturday evening. However, there was no band
playing so he was not in a position to comment about the noise level.

Mayor Helbling stated that he would recommend that some type of an agreement be
worked out even though the complaints have been less than last year.  He would like to
see the option available to the City Commission that if the noise level does get out of
hand that their license can be revoked.

Commissioner Jackson requested clarification from Mr. White and Mr. Kranda regarding
an email that was received at one time in which there was indication that no agreement
could be reached.  However, the email received today indicated the possibility of an
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agreement.  The previous email seemed to indicate having a city-wide enforcement of
something rather than just Captain Freddy’s individually.  Would you rather have us look
at something city-wide that can be enforced or is Captain Freddy’s willing to sign an
agreement? What would you be willing to do?

Todd Kranda, Attorney for the Kelsh Law Firm, (representative for Captain Freddy’s),
came forward to speak.  He stated that there have been emails back and forth regarding
this matter to Commissioner Jackson.  Kranda stated that the previous agreement under
the Old Business needs to be revised in regard to the C readings and the A readings, etc.
Kranda stated that Captain Freddy’s will not sign the agreement in its present form;
however, that does not mean they will not sign an agreement at all.  The major problem
with the current agreement is that all the testing was done under the A standard and with
the ambient readings, the results trying to configure reasonable levels, and now there is
the C standard which is a very difficult formula in converting like numbers (apples to
apples) on a scale so that Captain Freddy’s would know with the tent what the noise
levels were, what the ambient levels were with the tent, and all those things determining
what is reasonable limits.  Kranda stated that Captain Freddy’s will be staying with the A
standard, not the C standard.  The question is whether an agreement will be accepted by
Captain Freddy’s.  Kranda stated that they are unsure at this time and it depends upon
what the consequences may be.  With all the other “noises” going on such as with the
racetrack and fireworks, Captain Freddy’s feels as if they are a “target”.  Kranda stated
that if Captain Freddy’s enters into an Agreement and they are penalized, the agreement
has to be sufficiently documented.  Kranda stated that if there will be penalties imposed
for noise problems and no agreement can be satisfactorily reached between Captain
Freddy’s and the City of Mandan; that it will be Captain Freddy’s position to implement
a noise agreement that would pertain to all noise matters within the city.  Kranda stated
he feels that there is no need to rush into the development of a noise ordinance as that
would be detrimental to the City of Mandan.  He pointed out that Captain Freddy’s does
not have any more outdoor entertainment scheduled for the remainder of this year.

Mayor Helbling stated that from a commission standpoint, because of the history of
receiving numerous complaints about noise, it is imperative that the commission should
act appropriately if there is just cause.  It would be beneficial to both parties to have a
signed agreement so both parties know the parameters.  Since there are very few, if any,
complaints against other establishments in the city, the agreement should be very specific
to Captain Freddy’s.  A signed agreement with Captain Freddy’s would be similar to how
Bismarck reacted to one of their establishments regarding noise.

Commissioner Jackson stated that the document that was part of the board packet should
not have been placed in this packet because the C Agreement is a complex mathematical
reading based on the amplitude, etc., and about a month ago it was decided that the C
Agreement was not the route to go.  He stated that currently there is no agreement in
place and he is unsure of what the City could do if Captain Freddy’s does not sign the
agreement.  He stated that at this time he is not even sure if an agreement can be reached
and that he is concerned about it being delayed another month noting that it has been
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since last October that this process started.  Commissioner Jackson stated that he feels
there should be a deadline set to have an agreement signed and in place.

Mayor Helbling stated that it is clear the Captain Freddy’s has made strides in reducing
the number of complaints that have been called in and they have made changes at the
establishment that have diffused the noise level.  Since there are no more outdoor live
performances planned, it may not be as critical to sign an agreement.  However, there is
the possibility of tagging their liquor license next year and if there is no mutual
agreement by that time between the City and Captain Freddy’s, then the City would be
compelled to draft an agreement requiring Captain Freddy’s to sign.  If they would refuse
to sign the agreement, then we would not grant the liquor license.  Mayor Helbling stated
that he would much rather work with Captain Freddy’s that is doable with both parties
and move on from there.

Commissioner Tibke stated that she would be in favor of a signed agreement between the
City of Mandan and Captain Freddy’s stating that she does not want to revisit this matter
every couple months or every year when situations arise.

Commissioner Tibke had the following concerns for Chief Bullinger:
(1) Was there a reading taken a couple months ago by an officer that was not taken

correctly?
(2) On June 23 and June 25 there were no decibel readings taken, why?

Chief Bullinger stated that the police department owns one meter.  The past few
weekends have been very busy (McQuade’s softball tournament; 4th of July activities;
Mandan Rodeo activities; Buggies-N-Blues).  He stated that if and when a complaint
comes in and an officer is sent to the site, he/she may not have the meter with them.
Commissioner Tibke replied that she said if there is a noise level problem, and no reading
is taken, there is no way to determine the noise level.  The agreement decibel meter
would protect both parties.

Commissioner Jackson stated that he and Mr. Kranda have discussed in length the
difficulties there will be in the enforceability of a noise ordinance.  Commissioner Tibke
stated that it would build some history between the parties so they understand when
maybe they should not call in for a noise complaint because it really was below the
decibel level. She feels it is important that the parties develop a trust between each other.

Commissioner Jackson suggested that somehow, in a way, the Commission put the
burden on Captain Freddy’s to present an agreement prior to the next meeting that can be
reviewed by the commissioners.  He stated he does not feel there has been much progress
made since May.  Mayor Helbling stated that a document should be presented to the
Board within 30 days.  Mr. Kranda agreed to the 30 day extension of having an
Agreement to the Mandan City Commission by the August 17, 2010 City Commission
meeting date.
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NEW BUSINESS:

1. Bismarck-Mandan Development Association (BMDA) Update.  Russ
Sorenson provided the following information on behalf of the BMDA:

• The Bismarck-Mandan MSA was included as 1 of 18 small cities that has year on
year continued job growth;

• The MSA continues to have the lowest unemployment rate of small metro
communities in the nation;

• Overall employment increased from 2009 to 2010;
• Residential new construction for the MSA had an increase from 41 permits to 63

permits in 2010;
• Passenger boardings at the airport increased in 2009 to 2010;

All of these are positive signals for the community and they are important to us.

We have continued to work with the City of Mandan on a variety of projects.  We
continue to work with the five small communities in Morton County, the communities
that are working to stabilize their area which is important to the local trade area.

Brian Ritter, the Director of Business Development, provided updates on information that
was previously presented to the Board:

• Business retention and expansion program
o Pro-activity between the BMDA and existing businesses
o Efforts to attract more retail businesses to Mandan
o On-going efforts to increase awareness to new or existing businesses
o Continuation of being pro-active and increase awareness of the BMDA

presence
• BMDA collaborating efforts with commercial property developers and interested

franchisers;

2.          Consider the creation of, approve the feasibility report for, approve the plans
and specifications for, and authorize the advertisement of the Resolution of Necessity and
bids for Street Improvement District No. 161 Areas Project # 2010-03. (Dianes Area).
Engineering Project Manager Bechtel presented information relative to two projects, with
the bulk of the project in the Diane’s area – an area that extends from Interstate 94 to 5th

Street NE and from Collins Avenue to 8th Avenue NE.  There is an Area B that includes
parking lot and minor paving at the Mandan Municipal golf course.  An engineer’s
estimate is over $3M, in the Diane’s area, and about $200,000 in the golf course for a
total of $3.8 for the areas.

He stated that there have been no improvements done in this area since the roads were
established in the 1970’s.  If approved, about 500 property owners will have an estimated
special assessment of $8,000.   The assessment would be spread over the next 15 years.
Bechtel stated that in the late 1990’s, the Terra Valley area had a proposed special
assessment of $4,400; however, that project was rejected by the property owners.
Bechtel stated that the property owners will be sent a letter and they will have a right to
protest the project within the 30-day window period beginning July 30th stating that if
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over 50% object the project, it will not go forward.  Mayor Helbling inquired if there is
an alternative plan that is less costly than this one.   Bechtel replied there is no alternative
plan at this time.

Commissioner Jackson inquired if 9th Avenue would be included in this – and 9th Avenue
was included in the stimulus plan ($600-$800.00) but that money is not available
anymore.  9th Avenue is an urban roads project that qualified previously, but since the
stimulus is not available, that is worked in to this plan.  There may be federal funding
stimulus aid from the DOT in the future, but not at this time.

Commissioner Jackson moved to approve the creation of, approve the feasibility report
for, approve the plans and specifications for, and authorize the advertisement of the
Resolution of Necessity and bids for Street Improvement District No. 161 Areas Project #
2010-03. (Dianes Area).  Commissioner Tibke seconded the motion.

Commissioner Jackson stated that for those people living in this area that are watching on
television; please make it known if you disagree with this, knowing that it may be $8,000
to $10,000 per parcel for a special assessment.  Commissioner Tibke suggested Bechtel
prepare alternative plan(s) and to write something up if the project is not done.  For
instance if it is rejected, what can the homeowners expect later? What would be all the
alternatives so they have an idea what to expect, and so on.  Bechtel stated that his office
will explore possible alternatives in an attempt to bring the costs down on this project.
The motion received unanimous approval of the members present.

3.          Consider the annexation of Lot 4, Block 1, Bahm’s 1st Addition. (Ordinance
1084). Engineering Project Manager Bechtel stated that this is South of 19th Street
Southeast between 19th and 27th Street Southeast, consisting of city and county lots that
they are requesting to annex.

Commissioner Jackson moved to approve the annexation of Lot 4, Block 1, Bahm’s 1st

Addition. (Ordinance 1084).  Commissioner Frank seconded the motion.  The motion
received unanimous approval of the members present.

RESOLUTIONS & ORDINANCES:
1.          Consider second and final reading of a correction to Ordinance No. 1068 – an
ordinance to amend and reenact section 21-03-02 of the Mandan Municipal Code
Relating to District Boundaries and Zoning Map.  Commissioner Tibke moved to
approve the second and final reading of a correction to Ordinance No. 1068 – an
ordinance to amend and reenact section 21-03-02 of the Mandan Municipal Code
Relating to District Boundaries and Zoning Map.  Commissioner Jackson seconded the
motion.  The motion received unanimous approval of the members present.

ORDINANCE NO. 1068
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AN ORDINANCE TO AMEND AND REENACT SECTION 21-03-02 OF THE

MANDAN MUNICIPAL CODE RELATING TO DISTRICT
BOUNDARIES AND ZONING MAP.

BE IT ORDAINED By the Board of City Commissioners of the City of Mandan,
North Dakota, as follows:

SECTION 1.  AMENDMENT.  Section 21-03-02 of the Mandan Municipal Code is
amended to read as follows:

The following described property located within the City of Mandan shall be
excluded from A (Agricultural) and shall be included in the RM (Multi-Family
Residential) namely,

Auditor’s Lot A of the NE ¼ SE of Section 34, Township 139N, Range
81W, to the City of Mandan, Morton County North Dakota

Also known as H.I.T. First Addition.

The use of the above described property under the RM zoning classification is further
restricted as follows:

No further restrictions.

and as so amended said section is hereby reenacted.  The purpose of the zone change is to
bring the lot zoning into compliance with the intended usage. The city administrator is
authorized and directed to make the necessary changes upon the official zoning map of
the city in accordance with this section.

/s/ Timothy A. Helbling
President, Board of City Commissioners

Attest:
/s/ James Neubauer
City Administrator

Publication Dates:    January 8th & 15th, 2010____
Public Hearing:   December 28, 2009_______
First Reading:    July 6, 2010  ______
Second Reading:   July 20, 2010
Publication Date:   August 13, 2010
Recording Date:   _______________________

2.          Consider Resolution Authorizing Undertaking for Municipal Improvement
Consisting of Water Treatment Plant Improvements.  Commissioner Jackson moved to
approve the Resolution Authorizing Undertaking for Municipal Improvement Consisting
of Water Treatment Plant Improvements.  Commissioner Tibke seconded the motion.
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Commissioner Jackson stated that this is part of the long term plan including the water
rate increases that was instituted as part of the overall master plan approved a few years
ago with rate increases to commence with January 2012.  Roll call vote:
Commissioner Rohr:  Yes, Commissioner Tibke:  Yes, Commissioner Jackson:  Yes;
Commissioner Frank:  Yes; Mayor Helbling:  Yes.  The motion carried. (A copy of the
resolution is on file and open for public inspection during regular working hours in the
Office of the City Administrator.)

3.          Consider Resolution Authorizing the Issuance of Water Improvement Interim
Certificates of 2010, Series A and Water Improvement Revenue Bonds of 2010, Series A.
Commissioner Jackson moved to approve the Resolution Authorizing the Issuance of
Water Improvement Interim Certificates of 2010, Series A and Water Improvement
Revenue Bonds of 2010, Series A.  Commissioner Rohr seconded the motion.
Roll call vote:  Commissioner Rohr:  Yes, Commissioner Tibke:  Yes, Commissioner
Jackson:  Yes; Commissioner Frank:  Yes; Mayor Helbling:  Yes.  The motion carried. (A
copy of the resolution is on file and open for public inspection during regular working
hours in the Office of the City Administrator.)

4.          Introduction and first reading of Ordinance 1084, An ordinance annexing certain
adjoining lands to the City of Mandan, North Dakota, and extending the corporate
boundaries thereof.  (Lot 4, Block 1, Bahms 1st Addition.).  Commissioner Jackson
moved to approve the Introduction and first reading of Ordinance 1084, An ordinance
annexing certain adjoining lands to the City of Mandan, North Dakota, and extending the
corporate boundaries thereof.  (Lot 4, Block 1, Bahms 1st Addition.).  Commissioner
Frank seconded the motion.  The motion received unanimous approval of the members
present.

OTHER BUSINESS:
1.          Mandan Tomorrow Committee Update:  Administrator Neubauer provided a
reminder to the Board members that the Mandan Tomorrow Committee will be meeting
tomorrow, July 21, 2010 to give a status update at the Mandan Fire Station @ 5:30 p.m.
Board members were encouraged to attend and participate.

2.           Mayor Helbling stated that on Thursday, July 22, 2010, the Research Station is
hosting an open house at 2:00 pm with a barbeque to follow at 6:00 p.m.  Everyone is
invited to this event.

There being no further actions to come before the Board, Commissioner Jackson moved
to adjourn the meeting at 6:32 p.m.  Commissioner Rohr seconded the motion.  The
motion received unanimous approval of the Board and the meeting adjourned.

/s/ James Neubauer /s/ Timothy A. Helbling
James Neubauer,
City Administrator

Timothy A. Helbling,
President, Board of City
Commissioners
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